
LEGAL TAX AUDIT 3/9

NEWSLETTER
august 2022

COMPREHENSIVE LEGAL, TAX, ACCOUNTING
AND AUDIT SERVICES

Amendment to VAT Act 2023

Extraordinary tax deprecia�on
in 2022 and 2023

Transfer pricing -
Compensa�on for loss suffered
by subsidiary

A1 cer�ficate during business
trips abroad

Motor vehicle tax

Recent VAT case law



2/9 LEGAL TAX AUDIT

On 22 June 2022, the Chamber of Depu�es received a
government-sponsored bill proposing an amendment to
the VAT Act and the Income Tax Act (Parliamentary
Document No. 254) which should, among other things,
increase the threshold for mandatory VAT registra�on to
CZK 2,000,000 with effect from 1 January 2023 and
introduce changes to the submission of control reports.

Increase in threshold for VAT registra�on to CZK
2,000,000

The EU Council Decision of 24 May 2022 allowed the
Czech Republic to increase the threshold for mandatory
VAT registra�on up to EUR 85,000 already two years
before the amendment to the VAT Direc�ve
2006/112/EC, which will introduce said increase,
becomes applicable. Therefore, nothing prevented the
government from submi�ng a bill proposing to raise the
threshold for mandatory registra�on to VAT to CZK
2,000,000.

The amendment also allows taxpayers who are
domiciled in the Czech Republic and are not a group to
apply for cancella�on of their VAT registra�on already
within 5 days of the effec�ve date of this transi�onal
provision provided that their turnover in the 12
consecu�ve calendar months immediately preceding
the effec�ve date of the transi�onal provision exceeded
CZK 1,000,000 but did not exceed CZK 2,000,000.

According to the bill, this transi�onal provision will
takeeffect already on the day following the date of
its promulga�on. This means that for example, if the
amendment is published in the Collec�on of Laws on
15 December 2022, taxpayers will be able to apply
for the cancella�on of their VAT registra�on un�l 20
December 2022 if their turnover for the period
between December 2021 and November 2022
exceeded CZK 1,000,000 but did not exceed CZK
2,000,000. Such a taxpayer will thus no longer be a
VAT payer on 1 January 2023 and, among other
things, will be able to adopt the flat-rate tax regime
provided for under the Income Tax Act.

Control reports

The government have proposed to extend the five-
day period for responding to a request to amend,
supplement or confirm a filed control report to 17
days if the request is being delivered via a data
mailbox. However, this period should start on the
date on which the no�ce is delivered to the data
mailbox regardless of when it is opened by the
recipient.

The taxpayer should now also be obliged to submit a
"zero control report" by selec�ng the op�on: "I am
not obliged to submit control report (CR)" in the
"Instant Response" menu. This repor�ng should
therefore work the same way as is now used for

confirma�on of the original data provided in the
control report. The government hopes that this
change will reduce the number of requests sent by
tax authori�es to taxpayers to file a control report.

Penal�es for failure to file a control report will be in
case of natural persons with a quarterly taxa�on
period and limited liability companies with only one
shareholder who is a natural person reduced by a
half (with the excep�on of the lowest penalty of CZK
1,000).

AMENDMENT TO VAT ACT 2023

Milena Drábová
Tax advisor
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To boost investment a�er the crisis caused by the global coronavirus
pandemic and Russia's aggression against Ukraine, an amendment to the
Income Tax Act is under debate which, among other things, plans to extend
the scope of tangible assets to which extraordinary tax deprecia�on applies.

Extraordinary tax deprecia�on shall now also apply to assets which are
classified in the first or second deprecia�on group and which were acquired
between 1 January 2022 and 31 December 2023. The method of determining
the amount of excep�onal deprecia�on will be the same as is currently used
for tangible assets acquired in 2020 and 2021.

Extraordinary deprecia�on may only be claimed by the first depreciator. The
taxpayer will be able to depreciate the property classified in the first
deprecia�on group on a straight-line basis without interrup�on over 12
months. Assets classified in the second deprecia�on group may be
depreciated evenly over 24 months, with deprecia�on of up to 60% of the
cost of the assets in the first 12 months and the remainder evenly over the
remaining 12 months.

Barbora Kratochvílová
Tax advisor
barbora.kratochvilova@LTApartners.com
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EXTRAORDINARY TAX DEPRECIATION IN
2022 AND 2023
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A recent decision of the Supreme Administra�ve Court is
currently under debate in the tax expert community: Case
No. NSS 7 Afs 398/2019 - 49 of 27 April 2022 in which the
Court ruled on compensa�on for loss suffered by a
“contract manufacturer”.

An en�ty that conducts produc�on ac�vi�es in a group of
companies following instruc�ons received from a
controlling person within the group (e.g., the parent
company) should only bear an adequate level of risk, i.e.,
only such risk over which it is able to have control. If the
contract manufacturer is exposed to risks that are not
a�ributable to the manufacturer because of its func�onal
profile and over which it has no control, it shall be en�tled
to adequate compensa�on from the controlling en�ty.

Proper determina�on of the func�onal profile of a
company is thus the alpha and omega of a proper intra-
group pricing policy. This policy must not be limited to the
determina�on of the unit price of the output (product or
service) but must also cover any obliga�ons to compensate
those members of the group who have suffered loss as a
result of following the instruc�ons of the controlling en�ty.

The determina�on of the company's func�onal profile and
its demonstra�on on the facts of the case was at the
source of a dispute between a company and the tax
administrator in the given case. The tax administrator

concluded that the audited company was in the posi�on of
a contract manufacturer, both in rela�on to sales to
affiliates and in rela�on to sales made outside the group.
This conclusion was also apparent from the transfer pricing
documenta�on submi�ed by the company to the tax
authori�es at the beginning of the tax audit.

During the tax audit, the audited en�ty submi�ed updated
transfer pricing documenta�on to the tax administrator,
which described its func�onal profile as approaching that
of a full-fledged manufacturer with broader decision-
making and control powers than a contract manufacturer.
However, the company did not provide any new evidence
to support this change in the interpreta�on of its role in
the group.

An important message of the case was also the assessment
of all the sales made by the manufacturer - i.e., both to the
group and outside the group - as „controlled transac�ons“.
The manufacturer could not, within the scope of the
powers given to it by the group, influence the price of
inputs, the choice of suppliers or the pricing to customers,
neither inside nor outside the group. In this case, the tax
administrator therefore also subjected supplies to
unrelated persons to the arm's length principle test. Since
the audited manufacturer had been making a loss in the
long term, the tax administrator assessed the tax base in
the amount of the difference between the loss made and
the lower limit of the market range.

TRANSFER PRICING - COMPENSATION FOR LOSS SUFFERED BY
SUBSIDIARY
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Both the Regional Court in Ús� nad Labem and the Supreme Administra�ve Court
subsequently upheld thisopinion adopted6 by the tax administrator.

The Supreme Administra�ve Court ruled that the loss con�nuously suffered by a
company opera�ng as a contract manufacturer lacks economic jus�fica�on and does
not comply with the arm's length principle when it was caused by the decisions of the
controlling company or the implementa�on of risks that were beyond the control of
the contract manufacturer. The producer is therefore en�tled to receive
compensa�on for these „hypothe�cal services“.

Said judgment and the ins�tu�on of "hypothe�cal services" cited therein is not
unique. General Financial Directorate Instruc�on D-34 also deals with the concept of
a “parent company order”. In both cases, the conclusion was that both business
rela�onships within a group and transac�ons with non-affiliated undertakings will be
subject to the requirements of the arm's length principle if its terms are influenced
by the group.

Lenka Pól Brožková
Tax advisor
lenka.pol-brozkova@LTApartners.com
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In our experience, it has recently not been rare that employees (of a Czech employer)
travelling for short-term business trips within Europe have their „A1 cer�ficate“
checked by competent foreign authori�es. Such business trips may include a visit to a
trade fair or par�cipa�on in a training. The A1 cer�ficate, i.e., a cer�ficate of applicable
social security legisla�on of a par�cular EU state – in our case the Czech Republic – is
issued by the Czech Social Security Agency (ČSSZ) and proves that the employee in
ques�on is subject to social and health insurance in the Czech Republic (and therefore
should not be subject to social and health insurance or benefits in the state in which he
or she is on a business trip).

It was common prac�ce in the recent past that A1 confirma�on was not required for
short (several-day) business trips abroad. However, this prac�ce seems to be changing
- at least in some countries - and employees are o�en required to provide A1
confirma�on upon arrival in the country (especially at airports). It should be noted that
under the current European legisla�on coordina�ng social security rules throughout
the EU, EUMember States do indeed have the right to require an A1 confirma�on from
an employee regardless of the dura�on of the employee’s stay.

Although it is usually not difficult to obtain an A1 cer�ficate from the ČSSZ (provided
the condi�ons of the cer�ficate are met), each applica�on must be accompanied by
mandatory exhibits, and it must be taken into account that it may take up to 30 days
from the submission of the applica�on to have an A1 cer�ficate issued.

A1 CERTIFICATE DURING BUSINESS TRIPS
ABROAD
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A�er a general pardon granted by the Minister of
Finance abolished the obliga�on to pay advance
payments on motor vehicle tax in 2022, a major
amendment to the en�re motor vehicle tax legisla�on
was announced.

Act No. 142/2022 Sb., which amended, among other
acts, Act No. 16/1993 Sb., on Motor Vehicle Tax,
brought certain changes to the taxa�on of vehicles. The
Act comes into force on 1 July 2022 and, in accordance
with its transi�onal provisions, applies to the en�re
taxa�on period of 2022.

Major changes effec�ve from 1 January 2022

The amended Act states that only trucks (categories
N2, N3) over 3.5 tons and truck trailers (categories O3,
O4) will be subject to the tax. The amount of tax for
taxable vehicles will be set only for defined
motortrucks with a maximum permissible weight of 12
tons or more and truck trailers with a maximum
permissible weight of 12 tons or more. In prac�ce, this
means that the motor vehicle tax will only be payable
on selected vehicles with a maximum authorised
weight of 12 tons or more and their trailers with a
maximum authorised weight of 12 tons or more.

The Act states that the taxpayer will only be obliged to
file a tax return with respect to motor vehicle tax if at
least one taxable vehicle (as defined below) is declared
in the tax return:

- a vehicle for which the par�al tax (i.e., motor
vehicle tax charged for the vehicle) is higher
than CZK 0,

- a vehicle in respect of which a tax credit is
claimed; or

- a vehicle which is exempt from taxa�on if
the par�al tax would otherwise be more
than CZK 0.

As of 1 January 2025, tax returns will be filed
electronically only. The amendment also abolishes the
obliga�on to register to motor vehicle tax.

The category of the vehicle and other parameters
relevant for the assessment of the tax shall be
determined primarily from informa�on provided in the
vehicle’s technical cer�ficate as of the first day of the
respec�ve taxa�on period or on the date of the first
registra�on of the taxable vehicle in the register of road
vehicles in the Czech Republic, if the first registra�on
occurs during the taxa�on period.

Miroslav Pešek
Tax advisor
miroslav.pesek@LTApartners.com

MOTOR VEHICLE TAX



RECENT VAT CASE LAW
Both the Court of Jus�ce of the European Union and
the Supreme Administra�ve Court have recently
produced interes�ng rulings on VAT, which we would
like to inform you about.

Renova�on and repair services in residen�al buildings

A number of interpreta�on uncertain�es have been
raised by the CJEU's judgment C-218/21 DSR -
Montagem Manutenção de Ascensores e Escadas
Rolantes SA issued in May, which addresses the tax
rate applicable to repair, renova�on and maintenance
services performed on li�s in residen�al buildings. In
the judgment, the Court ruled as follows:

The reduced VAT rate does not apply to materials
which cons�tute a significant part of the value of the
service supplied. As regards the terms 'renova�on'
and 'repair', it should be noted that these terms refer
to the refurbishment of an object and restora�on of a
damaged object. However, such services are
characterised, in par�cular, by their occasional nature,
which means that mere maintenance services,
provided on a regular and con�nuous basis, cannot be
regarded as services falling within the reduced VAT
rate.

Renova�on and repair services must relate to

property used for private residen�al purposes,
while services rela�ng to property used for
commercial purposes are not covered by this
provision.

The possibility to apply a reduced VAT rate is an
excep�on from the principle of applica�on of the
standard rate and must therefore be interpreted
strictly. Given that renova�on and repair services
supplied in buildings used for purposes other than
private residen�al use are to be subject to the
standard rate of VAT, a pro rata alloca�on should be
made in the case of renova�on and repair services
rela�ng to shared facili�es in mixed-use buildings
which include units intended for private residen�al
use and units intended for other purposes such as
commercial purposes.

In view of the specific regula�on of Sec�on 48 of
the Czech VAT Act, the extent to which these
conclusions of the Court of Jus�ce of the European
Union also apply to the domes�c regula�on is now
currently debated among experts.

Organiza�on of a promo�onal event considered a
travel service

In its March judgment (10 Afs 179/2020-56), the
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Supreme Administra�ve Court did not recognise the VAT refund claim of a company that arranged for a
promo�onal event for its customers in the Czech Republic, which included, in addi�on to the
promo�onal part itself, transport, accommoda�on, meals and entertainment, on the grounds that it was
actually a travel service which does not qualify for a tax deduc�on (or, in this case, a tax refund).

Milena Drábová
Tax advisor
milena.drabova@LTApartners.com
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Please note that the above informa�on may be subject to further developments. This
newsle�er does not contain all legisla�ve aspects of the ma�ers discussed and does
not replace professional advice given in rela�on to a par�cular situa�on.


